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STATEMENT OF THE | SSUE

The issue i s whether Respondent viol ated Subsection
489. 129(1)(m, Florida Statutes (1997), by allegedly commtting
i nconpet ence or m sconduct by "poor soil conpaction” and by
failing to honor the ternms of a witten warranty.

PRELI M NARY STATEMENT

Petitioner issued an Adm nistrative Conpl ai nt agai nst
Respondent on Septenber 17, 2002. Respondent requested an
adm ni strative hearing, and Petitioner referred the matter to
DOAH t o conduct the hearing.

At the hearing, Petitioner presented the testinony of two
wi t nesses and submitted 22 exhibits for adm ssion into evidence,
whi ch are nunbered 1 through 14, 16, 17, and 21 through 26.
Respondent testified, presented the testinony of two wtnesses,
and submtted one exhibit for adm ssion into evidence.

The identity of the witnesses and exhibits, and any
attendant rulings, are set forth in the two-volunme Transcript of
the hearing filed with DOAH on Novenber 29, 2004. The parties
tinmely filed their respective proposed recomended orders on
Decenber 9, 2004.

FI NDI NGS OF FACT

1. The four-count Adm nistrative Conpl aint contains
factual allegations in 15 nunbered paragraphs. Respondent does

not di spute paragraphs 1 through 9, 14, and 15.



2. Petitioner is the state agency statutorily charged with
regul ati ng pool contracting in the state. At all tinmes materi al
to this proceedi ng, Respondent has been |icensed as a pool
contractor pursuant to |license nunber CP C052509. Respondent's
busi ness address is Bazar Pools, Inc., 6214 All Anerica
Boul evard, Orlando, Florida 32810.

3. On March 6, 1998, Respondent entered into a witten
contract wwth M. Rex Davidson (the contract). Respondent
agreed to construct a residential cantilever deck sw nm ng pool
at Davi dson's residence | ocated at 2800 G anada Boul evard,

Ki ssimmee, Florida (the pool). M. Davidson agreed to pay
$19, 300 for the pool

4. Respondent conpleted the pool sonetime in April 1998.
M . Davidson paid the full anmount due under the contract. The
contract warranted the "pool structure" for the tine that
M . Davi dson owned the pool.

5. Sonetinme in July of 2000, a crack energed around the
top edge of the pool above the tiles that |ined the upper edge
of the pool. As the crack worsened, the tiles began to fall off
t he pool.

6. Respondent did not repair the crack and tiles.

M . Davidson paid approximately $7,025 to a conpany identified

in the record as Blue Dianond to repair the crack and tile.



7. The contract did not include Respondent's |icense
nunber. Respondent did not obtain a certificate of authority to
do busi ness as Bazar Pools, Inc., at the tine he entered into
the contract. The contract did not contain a witten
expl anati on of consuner rights under the Construction |Industry
Recovery Fund. Respondent does not dispute Counts Il through IV
of the Adm nistrative Conpl aint charging that the acts descri bed
in this paragraph violated Subsection 489.129(1)(i), Florida
Statutes (1997).

8. Respondent disputes the charge in Count | of the
Adm ni strative Conpl aint that Respondent conm tted i nconpetence
or m sconduct. Paragraphs 10 through 12 of the Adm nistrative
Conpl aint contain the only factual allegations relevant to the
charge of inconpetence or msconduct. The disputed factua
al | egations state:

10. Around July of 2000, the pool devel oped
a crack which extended around the entire
perimeter and caused the tiles to fall off
because of poor soil conpaction.

11. The pool's structure is warranted to
remain structurally sound for the period of
time that it is owed by the original owner.
12. M. Davidson contacted Respondent to
get the pool repaired, but Respondent failed
to take corrective action.

9. The literal terns of allegations in paragraph 10 of the

Adm nistrative Conplaint led the trier of fact to expect



Petitioner to show that Respondent inproperly conpacted soi
under the deck and thereby allowed the deck to settle. However,
Petitioner submtted little, if any, evidence pertaining to how
Respondent conpacted the soil under the deck before Respondent
pour ed the concrete deck.

10. Respondent obtained the three required county
i nspection approvals before each step in the construction of the
pool . The inspections included an inspection to ensure proper
soil grade prior to pouring the pool deck. The inspections
ensured that Respondent constructed the pool in accordance with
stanped engi neering drawi ngs that the county required Respondent
to file as a prerequisite for a building permt fromthe county.

11. The vast majority of the evidence that Petitioner
submtted during the hearing was relevant to allegations that
Respondent committed i nconpetence and m sconduct in two ways.
First, Respondent arguably constructed the pool shell and deck
as a unitized structure so that the crack and tile problens
evol ved as the deck settled when underlying soil conpacted.
Second, Respondent arguably failed to honor the warranty in the
contract.

12. As a threshold matter, paragraph 10 in the
Adm ni strative Conpl aint does not allege that Respondent
comm tted i nconpetence or mi sconduct by poor pool construction.

Rat her, paragraph 10 alleges only that a crack devel oped in the



pool and tiles fell off because of "poor soil conpaction.”
Neverthel ess, the parties spent substantial hearing tine
subm tting evidence relevant to allegations of inconpetence and
m sconduct not specifically alleged in the Adm nistrative
Conpl ai nt.

13. In order to prove that Respondent committed
i nconpet ence and m sconduct by poor pool construction,
Petitioner relies on expert opinion to show that Respondent
constructed the pool and deck as a unitized structure.
Petitioner's expert opined that Respondent nust have connected
t he concrete pool shell to the concrete deck either by steel
rods, identified in the record as rebar, or by a nechanical bond
between the top of the pool shell and the bottom of the deck
The expert reasoned that settling of the deck could not have
caused the crack in the pool unless the deck and pool shell were
connected as a unitized body.

14. Several flaws in the expert opinion offered by
Petitioner prevent that testinmony fromreaching the |evel of
cl ear and convincing evidence. Petitioner's expert did not
relate his opinion to facts in evidence. First, Petitioner's
expert never inspected the original construction of the pool.
The expert visually inspected only the repaired pool and based
his opinion on an hour and a-half inspection of the repaired

pool. Counsel for Petitioner illustrated the inherent problem



in such testinony when he objected to the testinony of one of
Respondent' s experts on the grounds that the opinion was based
on a post-repair inspection. Counsel for Petitioner explained
the problem as foll ows:

(bj ection. Your Honor, [Respondent's

expert] is testifying based on his

observations of the pool as repaired by Blue

D amond. He never did - he never has nade a

per sonal observation of the pool prior to

that repair when it was in the condition

attributable to [ Respondent's] construction

nmet hod. So, he's testifying wthout any

particul ar personal know edge relative to

[ Respondent ' s] conduct.
Transcript (TR) at 220-221.

15. Wen Petitioner's expert inspected the post-repair
pool, he did not renove the deck to determ ne whether the top of
t he pool shell was, in fact, either connected by steel to the
deck or otherw se nechanically bonded to the deck. The only
conpet ent and substantial evidence in the record of whether the
pool shell and the deck were constructed as a unitized structure
cane from Respondent.

16. Respondent did not use rebar to connect the pool shell
to the pool deck. Respondent stopped the rebar approximtely
two i nches below the top of the pool shell.

17. Respondent used nortar, identified in the record as

"mud," to snooth variations or undulations, in the top edge of

t he pool shell and thereby bring the entire top edge of the poo



shell up to "dead level." The maxi mumvariation in the top edge
of the pool shell prior to leveling did not exceed 1.25 inches.

18. After the nud dried, Respondent intentionally did not
clean the top edge of the pool shell. The dirt and debris
remai ning on the top edge of the pool shell would normally
prevent a nechani cal bond between the top of the pool shell and
t he bottom of the concrete deck.

19. The construction techni que used by Respondent to
construct the pool conplies with generally accepted standards
for the industry. Respondent has constructed over a thousand
pool s since 1987 using the same or simlar construction
techni ques. He generally constructs large residential pools in
"hi gh-end" nei ghborhoods that cost customers $40,000 or nore,
but has constructed sone conmercial pools. Respondent has never
had this problemw th his other pools and has never had any
previ ous discipline against his |icense.

20. The expert opinion offered by Petitioner has another
flaw that keeps the testinony from being clear and convincing to
the trier of fact. The expert concludes that the deck settl ed,
in relevant part, because "the pool cracked and the tile fell
off." In an interrelated ratiocination, the expert concl udes
that the pool cracked and the tile fell off because the deck

settl ed.



21. Petitioner's expert also concluded that the deck
settl ed because he observed cracks in the deck when he visually
i nspected the post-repair pool in 2004. He concluded fromthe
cracks he observed in 2004 that settling of the deck in 2000
caused the crack in the pool and the tile problens.
Petitioner's expert did not neasure the cracks or inspect them
to determine if any differential existed in the cracks that
woul d suggest soil conpaction under the deck.

22. Petitioner's expert is an expert in pool construction,
but is not an expert in pool engineering and design. One of
Respondent's expert w tnesses is an expert in pool engineering
and design. He concluded that the deck did not settle in 2000.
The characteristics of the cracks in the post-repair deck in
2004 were consistent with cracks caused by heat expansi on and
contraction fromcooling when joints in the concrete were
i nproperly spaced. The cracks did not exhibit differentia
settling of the deck.

23. The theory that the crack in the pool and tile
probl enms coul d not have occurred "but for" the settling of the
deck is less than clear and convincing. Faulty installation of
the tile by subcontractors is a nore |ikely cause of the
problens with the pool and the tile. However, Petitioner

nei ther alleged that Respondent engaged in such acts or that



Respondent's license is subject to discipline for the acts of
hi s subcontractors.

24. Finally, the testinony of Petitioner's expert is based
on subjective standards while the testinony of Respondent's
experts is based on intelligible standards published for the
entire industry. Petitioner's expert opined that Respondent
comm tted i nconpetence and m sconduct in constructing the poo
based on the expert's personal experience and on the way the
expert has constructed pools for many years. Respondent's two
experts opined that Respondent conplied with witten standards
of wor kmanshi p published by the National Spa and Pool Institute
in June 1996 (Wor kmanshi p St andar ds).

25. Aside fromwhether the pool and deck were joined as a
unitized structure, Petitioner's expert opined that Respondent
"shot" the pool shell about two inches short of where it should
have been, used nmud to build up the pool shell, and applied tile
over the resulting "cold joint" between the top of the poo
shell and the bottom of the deck. Petitioner's expert opined
that laying tile over a cold joint is inconpetence and
m sconduct in his experience.

26. Respondent's experts disagree. They opined that
laying tile over a cold joint is the normal practice in the

industry. Petitioner's expert agreed that it is conmonpl ace for
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contractors to lay tile over a cold joint and that problens
arise in only one in fifty jobs.

27. The trier of fact has discussed the conpeting
testinmony of the parties' experts to illustrate that the burden
of proof is the fulcrumof decision in this case. The
appl i cabl e burden of proof does not require a preponderance of
evi dence to show that Respondent constructed the pool in a
conpetent manner. Rather, the trier of fact need only find that
the evidence is | ess than clear and convincing that Respondent
commtted i nconpetence or msconduct in constructing the pool.

28. The remaining allegation is that Respondent conmtted
i nconpet ence and m sconduct by failing to honor the warranty and
repair the pool. The evidence is |less than clear and convincing
t hat Respondent failed to honor the warranty.

29. Sonmetine in June 2001, M. Davidson verbally
conpl ained to Respondent that a crack around the pool above the
tile line had devel oped and that tiles around the top edge of
t he pool were detaching fromthe pool. Respondent sent a
conpany representative to the site to evaluate the probl em
Respondent al so sent a service representative to the site to
retrieve sone of the tiles.

30. Sonetine in July 2001, M. Davidson again verbally
conpl ai ned to Respondent about the crack and tiles. By letter

dat ed August 8, 2001, M. Davidson notified Respondent that a
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crack had devel oped behind the tiles sonetine in the sumrer of
2000. The letter stated that the tiles were falling off of the
side of the pool.

31. Respondent offered to provide M. Davidson with an
estimate of the cost of repair. M. Davidson elected to have
Bl ue Di anond nake the repairs.

32. The pool structure was warranted for the tine that
M. Davidson owned the pool. It is undisputed that the pool
shell was well nmade and water tight. The parties dispute
whet her the pool structure included the one or two-inch area
between the top of the pool shell and the deck, as well as the
deck.

33. The contract defined the pool structure by excluding
t he deck, equipnent, tile, and any item other than the pool
shell. The definition in the contract is consistent with that
in the Workmanshi p Standards. Petitioner's attenpt to rely on a
general definition of the term"structure” in a dictionary is
not persuasive when considered in the light of the definitions
in the contract and the Worknmanshi p St andards.

34. Aternatively, Petitioner argues that the pool
structure included the deck and interveni ng area because all of
the parts were constructed as a unitized structure. Based on

previ ous findings, the evidence is |ess than clear and

12



convincing that the pool shell and deck were constructed as a
unitized structure.

CONCLUSI ONS OF LAW

35. DOAH has no jurisdiction over Counts Il through IV of
the Adm nistrative Conplaint and the undi sputed facts rel evant
to those counts. The provisions of Subsection 120.57(1),
Florida Statutes (2004), apply only to hearings involving
di sputed issues of material fact. Respondent does not dispute
the foregoing matters, and the parties did not submt evidence
relevant to those matters. Petitioner has jurisdiction to
consi der undi sputed issues of material fact and appropriate
penalties in a proceedi ng conducted pursuant to
Subsection 120.57(2), Florida Statutes (2004).

36. DOAH has jurisdiction over the parties and subject
matter of that part of this proceeding involving Count | of the
Adm ni strative Conplaint and rel evant disputed issues of
material fact. 88 120.569 and 120.57, Fla. Stat. (2004). DOAH
provi ded adequate notice of the admi nistrative hearing.

36. As a threshold matter, the Adm nistrative Conpl ai nt
all eges, in relevant part, that Respondent commtted
i nconpet ence and m sconduct because of "poor soil conpaction.”
For reasons stated in the findings of fact, the evidence is | ess
t han cl ear and convi nci ng that Respondent conm tted inconpetence

and m sconduct by "poor soil conpaction.”
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37. Petitioner did not allege in the Adm nistrative
Conmpl ai nt that Respondent conmitted i nconpetence and m sconduct
because of poor pool construction. An adm nistrative agency,

i ncl uding DOAH and Petitioner, cannot find Respondent guilty of
commtting acts not alleged in the Adm nistrative Conpl aint.

38. An administrative conplaint seeking disciplinary
action nust allege the specific acts or omssions that formthe
grounds for the violations charged in the adm nistrative
conplaint. An agency cannot find a licensee guilty of a charged
vi ol ati on based on evidence of grounds not specifically alleged

in the adm nistrative conplaint. Ghani v. Departnent of Health,

714 So. 2d 1113 (Fla. 1st DCA 1998); Cottrill v. Departnment of

| nsurance, 685 So. 2d 1371 (Fla. 1st DCA 1996). In Cottrill,
Judge Benton expl ai ned:

Predi cating disciplinary action against a

| i censee on conduct never alleged in an

adm nistrative conplaint . . . violates the

Adm ni strative Procedure Act. To

count enance such a procedure woul d render

nugatory the right to a fornal

adm ni strative proceeding to contest the

al l egations of an adm nistrative conpl aint.
Cottrill, 685 So. 2d at 1372.

39. Assum ng arguendo that DOAH has authority to resolve

the all egations contested by the parties during the
adm ni strative hearing, Petitioner has the burden of proof.

Petitioner must show by clear and convi nci ng evi dence t hat

14



Respondent conmitted the acts alleged in the Adm nistrative
Conpl ai nt and the reasonabl eness of any proposed penalty.

8§ 120.57(1)(h), Fla. Stat. (2003); Departnent of Banking and

Fi nance v. Gsborne Stern and Co., 670 So. 2d 932 (Fla. 1996);

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

40. Petitioner did not satisfy its burden of proof. 1In a
proceedi ng under a statute that is penal in nature, the
requi renent for conpetent and substantial evidence takes on
vigorous inplications that are not present in other proceedings

under Chapter 120, Florida Statutes (2003). Robinson v. Florida

Board of Dentistry, Departnent of Professional Reqgul ation, 447

So. 2d 930, 932 (Fla. 3d DCA 1984). In order for such evidence
to be clear and convinci ng:

evi dence nust be found to be credible;
the facts to which witnesses testify nust be
preci se and explicit, and w tnesses
nust be |l acking in confusion as to the facts
in issue. The evidence must be of such
wei ght that it produces in the mnd of the
trier of fact a firmbelief or conviction,
wi t hout hesitancy, as to the truth of the
al | egati ons sought to be established.

Slomowi tz v. Wl ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983) .

41. Terns such as pool structure, unitized structure,
i nconpet ence, and m sconduct are terns used by Petitioner to
i npose discipline pursuant to a penal statute. The terns of

such statutes must be construed strictly in favor of Respondent
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and agai nst the inposition of discipline. State ex rel.

Jordan v. Pattishall, 99 Fla. 296, 126 So. 147 (Fla. 1930);

Ccanpo v. Departnent of Health, 806 So. 2d 633 (1st DCA Fl a.

2002); Lester v. Departnent of Professional and Cccupati onal

Regul ati ons, 348 So. 2d 923 (Fla. 1st DCA 1977).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Petitioner enter a final order finding
Respondent guilty of Counts Il through IV of the Adm nistrative
Conpl aint and not guilty of Count I.

DONE AND ENTERED t his 21st day of Decenber, 2004, in

Tal | ahassee, Leon County, Flori da.

LD~

DANI EL MANRY

Adm ni strati ve Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 21st day of Decenber, 2004.
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COPI ES FURNI SHED

Charles J. Pellegrini, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

John A. Shughart, Jr., Esquire
Law O fices of John A Shughart, Jr.
500 North Maitland Avenue, Suite 305A
Mai tl and, Florida 32751

Mriam$S. WIkinson, Esquire

McConnaughhay, Duffy, Coonrod,
Pope & Weaver, P. A

101 North Monroe Street, Suite 900

Post O fice Drawer 229

Tal | ahassee, Florida 32302

Leon Bi egal ski, General Counsel
Departnment of Busi ness and
Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Ti m Vaccaro, Executive Director
Construction Industry Licensing Board
Depart nment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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